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REVISED AND AMENDED MEMORANDUM OF AGREEMENT REGARDING 	Comment by Kara Whitman: Comment from James Tupper-IEP

“Most of the comments in the attached version are in the version that Doug Krapas submitted on behalf of IEP.
 
There are two critical differences. 
 
On page 1 in the second “WHEREAS” clause, the word “formal” should be deleted.  EPA has indicated that the permit condition to participate does not mean that the Idaho dischargers have to sign the MOA.
 
On page 9 – Table C “Roles and Responsibilities” the qualification on funding obligations for the Idaho permittees is qualified by the words “as approved and allowed.”  The Idaho permit conditions specifically provide that the Idaho municipalities are not obligated to fund to task force or to become members of a related organization that is subject to a commitment to funding.  The Spokane Riverkeeper, Lands Council and EPA accepted at the time the permit language was negotiated that CDA cannot be bound under the state constitution to a future funding commitment.
 
Otherwise, what we tried to accomplish with these comments is retain the original scope and term of the 2013 MOA.  The draft that was circulated for comment in March stripped out the substantive work.  From a contracting and liability perspective this is worrisome as who knows what Ecology might pop up and claims as the obligations of the task force.
 
Other change that was proposed in the IEP comments and in the attached draft is to fix some approval for the work plan.  It seems helpful to do that as the work plan explains “measurable progress” in terms of the substantive obligations of the task force.  I saw that Bruce Rawls for the county objected to this language.  I don’t think this is a bug deal but it might be in the interests of everyone if the task force approves, and EPA and Ecology, bless a work plan.
 
All that said – we are back to where were at in late March – do we really need to modify the MOA?  It is not necessary for the Idaho permittees to participate.  They are already doing that and CDA has signed the 2012 MOA. It doesn’t look like EPA has any interesting in signing even a amended MOA so why bother?
 
It does not seem like it is necessary to address the concerns raised by the County about withdrawing from the MOA in the event Ecology or EPA start developing a TMDL.  Any party can already withdraw under the terms of the MOA without this additional language. “


SPOKANE RIVER REGIONAL TOXICS TASK FORCE 
(AMENDMENT NO. 1)

THIS REVISED AND AMENDED MEMORANDUM OF AGREEMENT (MOA) is entered into this        day of                    , 2015, by and between the City of Spokane, Inland Empire Paper Company, Kaiser Aluminum, Liberty Lake Sewer and Water District, Spokane County, City of Coeur d’Alene, City of Post Falls, Hayden Area Regional Sewer Board (HARSB), Spokane Regional Health District, Washington State Department of Health (Health), Washington State Department of Ecology (Ecology), Idaho Department of Environmental Quality (IDEQ), Lake Spokane Association, The Lands Council, Spokane Riverkeeper, and the United States Environmental Protection Agency (EPA)  hereinafter referred to as the “parties”)..	Comment by City of Post Falls: Section 4 defines the effective date of this document, so consider not having a potentially conflicting definition of the effective date here.	Comment by City of Post Falls: Consider not having two potentially conflicting definitions of “parties”: those who sign and those who are listed in the table.	Comment by Kara Whitman: Additional language added by Spokane County. 

RECITALS

WHEREAS, on January 23, 2012, eleven parties located in Washington State entered into a Memorandum of Agreement  establishing the Spokane River Regional Toxics Task Force (Task Force), effective March 1, 2012; and

WHEREAS, the Task Force was created, and endorsed by Ecology and EPA, as a Direct to Implementation approach to bring the Spokane River into compliance with applicable water quality standards for certain toxics, as an alternative approach to a Total Maximum Daily Load (TMDL) approach; and 	Comment by Kara Whitman: Additional language added by Spokane County

WHEREAS, National Pollutant Discharge Elimination System (NPDES) permits were subsequently issued to Idaho NPDES permittees (the Cities of Coeur d'Alene and Post Falls, and the Hayden Area Regional Sewer Board), with each permit containing language about participation in the Task Force; and

WHEREAS, all parties recognize that Idaho NPDES permittees have participated in Task Force activities, including financial contributions since the Task Force’s  inception; and

WHEREAS, all parties have reached an agreement in principle relative to the organization and governance of the Task Force, as set forth in the document entitled “Spokane River Regional Toxics Task Force Operational and Organizational Concepts,” (“Operational and Organizational Concepts”), attached hereto as “Attachment A” and hereby incorporated by reference; and

WHEREAS, the parties desire to enter into an MOA to more formally memorialize the parties’ intentions to follow the provisions of the Operational and Organizational Concepts;

NOW, THEREFORE, in consideration of the foregoing recitals, and the mutual promises and benefits exchanged by the parties, the parties agree as follows:

1. Operational and Organizational Concepts. The parties agree that the governance, roles and responsibilities, funding and other key aspects of the Task Force described in the Operational and Organizational Concepts are acceptable to guide implementation of the parties’ participation in a regional effort to make measurable progress toward meeting applicable water quality criteria for PCBs.

2. Amendments. This Amended MOA may be changed, amended or modified at anytime  through a written amendment to this MOA, mutually agreed upon and signed by all parties.

3. Additional Parties. Additional parties may join the Task Force as allowed under, and pursuant to Section 4 of the Operational and Organizational Concepts (attached hereto as Attachment A) by entering into this Amended MOA and only such entities may enter into and become a party to this Amended MOA.	Comment by Kara Whitman: Needs some word smithing

4. Termination of Initial MOA. When this MOA becomes effective, the initial MOA, which became effective on March 1, 2012, shall terminate.

5. Term. This MOA is effective January 1, 2016 and may continue in effect thereafter if future NPDES wastewater permits require participation in the Task Force. if the parties determine and agree in writing that the Task Force is needed to make continued progress (as defined in Attachment A, Section 1) to reduce loadings of toxics  to the Spokane River. A party may withdraw from this Amended MOA and withdraw from the Task Force, upon written notification to the remaining parties. This MOA shall remain in effect for all remaining participating parties. 	Comment by Kara Whitman: James Tupper suggested this wording 
Term. This MOA is effective when signed by all the parties and will continue in effect during the Ecology 2011 through 2016 NPDES permit cycle, and may continue in effect thereafter if future NPDES wastewater permits require participation in the Task Force. In the event any party to this MOA withdraws from the Task Force, written notification shall be submitted to the remaining parties. This MOA shall remain in effect for all remaining participating parties.

	Comment by City of Post Falls: It is not clear when the Amended MOA is to be effective: When the first two parties have signed, as they are off and running and are at the time all “the below signed parties?” When all entities on a predetermined list have signed? When all the signatories to the 2012 MOA have signed (to comply with the 2012 MOA amendment provision)? (COMMENT ADDRESSED, added date)

6. Counterparts. This MOA may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

7. Non-Waiver. No waiver by any party of any of the terms of this MOA shall be construed as a waiver of the same or other rights of that party in the future.

8. Entire Memorandum of Agreement. This MOA contains the entire understanding of the parties; provided, however, nothing in this Amended MOA shall be construed to make the 2012 MOA invalid, inoperative or otherwise not in effect for purposes of determining an Idaho Discharger’s compliance with its NPDES permit obligations. The parties agree that nothing in this Amended MOA can, or does, modify an Idaho Discharger’s obligations under its NPDES permits. Moreover, the parties agree that the Idaho Dischargers do not want to increase the scope of their potential liability under the Clean Water Act, and so the parties agree that an Idaho Discharger is not to be deemed in violation of its NPDES permit if in breach of this Amended MOA for an act that would not be a breach of the 2012 MOA. No representations, promises, or agreements not expressed in this MOA have been made to induce the parties to sign this MOA.	Comment by Kara Whitman: Language added by City of Post Falls

9. This MOA does not create any right or benefit--substantive or procedural-- enforceable by law or equity, by persons who are not parties to this MOA, against any party to this MOA, their officers or employees, or any other person. This MOA does not direct or apply to any person outside the parties to this MOA.

10.  As required by the Antideficiency Act, 31 U.S.C. 1341 and 1342, all financial commitments made by the United States Environmental Protection Agency (EPA) in this MOA are subject to the availability of appropriated funds. Nothing in this MOA-- in and of itself, obligates EPA to expend appropriations or to enter into any contract, assistance agreement, interagency agreement, or incur other financial obligations that would be inconsistent with Agency budget priorities. The parties to this MOA agree not to submit a claim for compensation for services rendered to EPA in connection with any activities carried out in furtherance of this MOA. This MOA does not exempt any party from EPA policies governing competition for assistance agreements. Any transaction involving reimbursement or contribution of funds between the parties to this MOA will be handled in accordance with applicable laws, regulations, and procedures under separate written agreements.

11. [bookmark: a1610612752]Funding by Idaho Dischargers. Under Article VIII, Sec. 3 of the Idaho Constitution, no “city . . . or other subdivision of the state, shall incur any indebtedness, or liability, in any manner, or for any purpose, exceeding in that year, the income and revenue provided for it for such year, without the assent of two-thirds of the qualified electors thereof voting at an election to be held for that purpose” and the parties agree, notwithstanding any other provision of this Amended MOA or its attachments, that any financial or funding requirement of an Idaho Discharger in this Amended MOA or its attachments is, and shall be construed as, a request for voluntary payment and subject to the availability of appropriated funds. Nothing in this Amended MOA shall obligate an Idaho Discharger to expend appropriations or to enter into any contract, assistance agreement or other agreement, or to incur other financial obligations that would be inconsistent with those Idaho Dischargers’ budget priorities.	Comment by City of Post Falls: “[T]he framers of our Constitution employed more sweeping and prohibitive language in framing section 3 of article 8, and pronounced a more positive prohibition against excessive indebtedness, than is to be found in any other Constitution to which our attention has been directed. It says: ‘No. * * * city * * * shall incur any indebtedness, or liability in any manner, or for any purpose, exceeding in that year the income and revenue provided for it for such year, without the assent of two-thirds of the qualified electors thereof,’ etc. The Constitution not only prohibits incurring any indebtedness, but it also prohibits incurring any liability ‘in any manner or for any purpose,’ exceeding the yearly income and revenue. In this connection, it should also be observed that it not merely prohibits incurring any indebtedness or liability exceeding the revenue of the current year, but it also prohibits incurring any indebtedness or liability exceeding the income and revenue provided for such year. 
. . .
The framers of our Constitution were not content to say that no city shall incur any indebtedness ‘in any manner or for any purpose,’ but they rather preferred to say that no city shall incur any indebtedness or liability in any manner, or for any purpose. It must be clear to the ordinary mind, on reading this language, that the framers of the Constitution meant to cover all kinds and character of debts and obligations for which a city may become bound, and to preclude circuitous and evasive methods of incurring debts and obligations to be met by the city or its inhabitants.”
The above quote is from the most recent Idaho case on this topic, Feil v. City of Coeur d’Alene, 129 P. 643, 649 (Idaho 1912) (cited by In re Greater Boise Auditorium Dist., No. CV OT 1411320 (4th Jud. Dist., Aug. 28, 2014) (denying proposed expenditure as unconstitutional absent 2/3 voter assent)), partially superseded by statute on other grounds, Asson v. City of Burley, 105 Idaho 432 (1983).	Comment by City of Post Falls: In addition to the Idaho Constitution, the consensus minus-one model set out later in this document would violate Idaho law if the financial terms were mandatory. Idaho law does not permit a municipality to delegate its spending authority to another party. See Idaho Code §§ 50-1006 and 50-1017. This is consistent with the widely-recognized principle that a city cannot contract away any portion of its discretionary powers. See, e.g., Myers v. Neb. Inv. Council, 272 Neb. 669, 690 (2006); City of Leeds v. Town of Moody, 294 Ala. 496, 501 (1975); Adamczyk v. Town of Caledonia, 52 Wis.2d 270, 275 (1971). Thus, an Idaho Discharger would have to expressly agree to any expenditure and cannot agree to pre-approve any expenditure to which it does not expressly agree.
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Section 1: Introduction
The Washington Department of Ecology (Ecology) NPDES wastewater discharge permits for facilities discharging into the Spokane River include the requirement for creation of, and participation in, a Spokane River Regional Toxics Task Force (Task Force). These permits state that the Task Force membership should include the Washington NPDES permittees in the Spokane River Basin, conservation and environmental interests, the Spokane Tribe of Indians, Spokane Regional Health District, Ecology, and other appropriate interests. The Operational and Organizational Concepts has been amended to accommodate addition of the Idaho NPDES permittees discharging to the Spokane River as signatories, and has been deemed by EPA and the Idaho permittees to be consistent with the requirements in the Idaho NPDES permits to participate in the Task Force as signatories. The following document provides an organizational structure, and identification of the roles and responsibilities of the membership and governance structure for formation of the Task Force. The goal of the Task Force will be to develop a comprehensive plan to bring the Spokane River into compliance with applicable water quality standards for PCBs. 
For purposes of this Operational and Organizational Concepts, all references to “toxics” shall mean total PCBs and 2,3,7,8 TCDD. Washington NPDES Permits require participation in the functions of the Task Force, with a goal of developing a comprehensive plan to bring the Spokane River into compliance with applicable water quality standards for PCBs.
Each EPA NPDES permit issued to an Idaho Discharger requires that Idaho Discharger “to participate in the Task Force under the terms and conditions of the [2012 MOA] and the Operational Concepts incorporated therein.”
To accomplish that goal, it is anticipated that the Task Force functions will include:
· Identifying data gaps and collect necessary data on toxics on the Washington 2008, Category 5, § 303(d) listing for the Spokane River.
· Further analyzing the existing and future data to better characterize the amounts, sources, and locations of toxics entering the Spokane River.
· Preparing recommendations for controlling and reducing the sources of listed toxics in the Spokane River.
· Reviewing proposed Toxic Management Plans, Source Management Plans, and Best Management Practices.
· Monitoring and assessing the effectiveness of toxic reduction measures.
· Identifying a mutually agreeable entity to serve as the clearinghouse for data, reports, minutes, and other information gathered or developed by the Task Force and its members. This information shall be made publicly available by means of a website and other appropriate means.
To accomplish these functions, the Task Force may provide for an independent community technical advisor(s), who shall assist in review of data, studies, and control measures as well as assist in providing technical education information to the public.
The Washington permits The  Task Force functions shall not include developing a TMDL for Washington waters. Ecology NPDES permits also state that if Ecology determines the Task Force is failing to make measurable progress toward meeting applicable water quality criteria for PCBs, Ecology would be obligated to proceed with development of a TMDL in the Spokane River for PCBs or determine an alternative to ensure water quality standards are met.
The Washington NPDES permits require the Ecology permittees to participate in a cooperative effort to create a Task Force, and to participate in the functions of the Task Force. The Washington NPDES permits also required that, by November 30, 2011 the Task Force provide Ecology with the details of the organizational structure, specific goals, funding and the governing documents of the Task Force (already accomplished). The following sections present Task Force concepts and organizational structure required by the Ecology NPDES permits:	Comment by City of Post Falls: Consider that the Idaho NPDES permits do not require this.	Comment by City of Post Falls: Consider that the Idaho NPDES permits do not require this.	Comment by City of Post Falls: Consider that the Idaho NPDES permits do not require this.
Section 2. Task Force Vision Statement.	Comment by Kara Whitman: Note: Make sure these section numbers are correct after any changes to sections.
Section 3. Task Force Goals Relating to Washington and Idaho NPDES Permit Compliance.
Section 4. Task Force Operating Guidelines
[bookmark: _Toc422750167][bookmark: _TOC_250026]Section 2: Task Force Vision Statement
The following statement is the Task Force Vision Statement:
The Regional Toxics Task Force will work collaboratively to characterize the sources of toxics in the Spokane River and identify and implement appropriate actions needed to make measurable progress towards meeting applicable water quality standards for the State of Washington, State of Idaho, and the Spokane Tribe of Indians and in the interests of public and environmental health.
Accomplishing this vision will involve, among other things, technical studies, monitoring, education, and recommendations for specific actions that will reduce toxics in the Spokane River. The Task Force will:
· Provide a forum for the review and discussion of Spokane River toxics issues.
· Participate in public education and engagement to advance the understanding of Spokane River toxics issues.
· Consider the results of past and future studies and implementation actions, including those conducted by individual dischargers within their operations and/or service areas.
· Consider the technical studies needed to understand the sources of toxics and advance region-wide understanding of toxics in the Spokane River.
· Provide specific recommendations for the development of a Spokane River toxics reduction plan.
Significant efforts, collaboration and funding by many organizations will be required to identify and reduce the sources of toxics to the Spokane River.
[bookmark: _TOC_250025][bookmark: _Toc422750168][bookmark: _Toc315068308]Section 3: Specific Task Force  Relating to NPDES Permit Compliance Accomplishments
 government members, of the November 30, 2011 submittal required from the NPDES permittees are: InitialInitialTo date, Washington NPDES permittees and the Idaho Dischargers have:
Established Task Force funding.
Identified appropriate staffing to date.
Developed a 2012 through 2016 Task Force work plan.
Developed and started implementation of work plan elements.
For more information on the work completed, underway, and planned refer to Appendix A. The website for the Spokane River Regional Toxics Task Force()
The specific goals for the Task Force during the 2011 to 2016 permit cycle following the Department of Ecology’s acceptance, in consultation with other agency and sovereign government members, of the November 30, 2011 submittal required from the NPDES permittees are: 

1. Within 12 months of Ecology’s approval of the November 30, 2011 required Washington NPDES permittee submittal:
· Initial Task Force funding will be confirmed.
· Identification and contracting with appropriate staffing. 
· Development of a 2012 through 2016 Task Force work plan that addresses: 
· Approach for and analysis of existing data on PCB and other toxics on the Washington 2008, Category 5, § 303(d) list to (1) understand what is known, (2) identify data gaps, and (3) determine where additional characterization of amounts, sources and locations is needed. 
· Development and implementation of a Monitoring Plan for the Spokane River that, (1) establishes the baseline conditions for PCBs and the other identified toxics, (2) monitors and assesses the effectiveness of toxic reduction measures, and (3) can be adapted to take into account newly generated data and sampling techniques. 
· Identification or establishment of a publicly accessible clearinghouse for storing data, reports, Task Force meeting minutes or summaries, and other information gathered or developed by the Task Force and its members. 
· Review of proposed Toxic Management Plans, Source Management Plans, and BMPs. 
· Approach for preparing recommendations to control and reduce point and nonpoint sources of PCBs and other toxics, on the Washington 2008, Category 5, 303 (d) list, to the Spokane River. 
· Public education needs and approach, including pollution prevention and public and environmental health determinations 
· As appropriate, begin implementation of work plan elements. 
2. Prior to submittal to Ecology, the Task Force will develop and review all documents related to a comprehensive plan identifying actions required to bring the Spokane River into water quality compliance for PCBs.

[bookmark: _Toc422750169][bookmark: _TOC_250024]Section 4: Task Force Operating Guidelines
These operating guidelines are intended to clarify the Task Force governance process. It is assumed that the Task Force will convene and stay operational during the 2011 through 2016 NPDES wastewater permit cycle, and may continue to operate as long as the Spokane River NPDES wastewater permits require participation in the Task Force. The following describe:
· Membership.
· Roles and Responsibilities.
· Organizational Structure.
· Decision making.
· Funding.
· Meeting and Notices.
· Communications.
· Committees.
· Staffing.
· Work Plan
[bookmark: _Toc422750170][bookmark: _TOC_250023]A. Membership
The Task Force membership represents the Spokane River community. Membership in the Task Force is intended to encompass a wide field of expertise and community interests, and support a transparent process. Membership in the Task Force may include the following groups:
[bookmark: _Toc415729728][bookmark: _Toc415835438][bookmark: _TOC_250022][bookmark: _Toc422750171]NPDES Permittee Membership:
NPDES permittee members of the Task Force shall consist of any private or public entity which is issued a NPDES permit for a discharge to the Spokane River, and which includes a permit requirement to participate in the Task Force. The NPDES permittee members will have the roles and responsibilities as described below. If an entity does not participate as a member of the Task Force, and in accordance with the NPDES permit condition, the appropriate state or federal agency for that entity shall be responsible for enforcement of the permit condition. The Task Force does not have any regulatory authority over NPDES permittee members, including any authority to determine non-compliance with any NPDES permit.  Each NPDES permittee member gets one vote.	Comment by City of Post Falls: Consider that Idaho may assume NPDES primacy in the coming years so that the agency that issued the permit (i.e., EPA) may be different from the agency that enforces the permit (i.e., IDEQ).
[bookmark: _Toc415729729][bookmark: _Toc415835439][bookmark: _TOC_250021][bookmark: _Toc422750172]Agency and Sovereign Government Membership:
Agencies and sovereign governments that regulate or establish policies relating to toxics on the Spokane River may be non-voting members, upon signature of this MOA and may include Ecology, EPA, Spokane Tribe of Indians, Coeur d’Alene Tribe of Indians, and Idaho Department of Environmental Quality (IDEQ). The agency and sovereign government members will have the roles and responsibilities as described below.	Comment by City of Post Falls: Consider not including agencies and sovereign governments not regulating the Spokane River.	Comment by City of Post Falls: Consider that “ex officio” does not mean non-voting.
[bookmark: _Toc415729730][bookmark: _Toc415835440][bookmark: _TOC_250020][bookmark: _Toc422750173]Additional Government Agency Membership:
Additional government agencies may include the Spokane Regional Health District, Washington State Department of Health, Idaho Department of Health and Welfare, Idaho Panhandle Health District, stormwater NPDES permit holders, that discharge to the Spokane River and other appropriate governmental entities (upon signature of this MOA). The additional government agency members will have the roles and responsibilities as described below.	Comment by City of Post Falls: Consider not including all NPDES stormwater permittees, as some do not discharge to the Spokane River. This text might be further revised if some discharge to a body which flows into the Spokane River.
[bookmark: _Toc415729731][bookmark: _Toc415835441][bookmark: _TOC_250019][bookmark: _Toc422750174]Stakeholder Membership:	Comment by City of Post Falls: Consider further revising this document by stating here whether “stakeholder members” are to be voting or non-voting members.
New members may be added to the Task Force only by a consensus vote of the signatorysignatoryTask Force. The stakeholder members will have the roles and responsibilities described below.
[bookmark: _Toc422750175][bookmark: _TOC_250018]B. Membership Governance
[bookmark: _Toc415729733][bookmark: _Toc415835443][bookmark: _TOC_250017][bookmark: _Toc422750176]Membership Primary and Alternate Delegates:
Each Task Force member organization will appoint a primary and at least one alternate delegate. Each entity’s primary delegate will strive to attend all Task Force meetings. If the primary delegate is unable to attend, the alternate delegate will attend on the primary delegate’s behalf and will have all the rights and responsibilities of the primary delegate. It is the responsibility of the primary delegate to brief their alternate on status of the Task Force. Task Force member organizations with more than one division, section, or department identifying Task Force interests may have more than one representative become a Task Force member. However, for voting purposes, an entity can only have one representative vote.
[bookmark: _Toc415729734][bookmark: _Toc415835444][bookmark: _TOC_250016][bookmark: _Toc422750177]Removal from Membership:
If a stakeholder member entity misses two consecutive meetings of the Task Force, the Task Force will endeavor to send that stakeholder member a letter of warning. If a stakeholder member misses three consecutive meetings of the Task Force, stakeholder member will be automatically removed from the Task Force. NPDES permittee members and agency and sovereign government members will not be removed from the Task Force due to non-attendance.	Comment by City of Post Falls: Consider that if a stakeholder has missed not just three meetings, but three consecutive meetings, that is the problem, not that the stakeholder did not receive a warning letter.
[bookmark: _Toc415729735][bookmark: _Toc415835445][bookmark: _Toc422750178]Suspension of Membership:
A stakeholder may petition the Task Force for temporary suspension from the Task Force.
[bookmark: _Toc415729736][bookmark: _Toc415835446][bookmark: _TOC_250015][bookmark: _Toc422750179]Other Non-Voting Participants:
Other entities and individuals with an interest in Task Force proceedings may attend Task Force meetings and will be called upon to provide input when appropriate.
[bookmark: _Toc422750180][bookmark: _TOC_250014]C. Roles and Responsibilities
	Organization as Each May Join1 	Comment by City of Post Falls: Consider having this column reflect who may join (as defined more explicitly above), not who has joined.
	Membership Type
	Roles and Responsibilities

	All Members
	
	· Identify measurable actions taken that amount to progress toward meeting applicable water quality criteria for PCBs.
· Identify and assist in obtaining applicable funding and resources to achieve Task Force outcomes.
· Assist in public education and outreach.

	Washington NPDES Wastewater Dischargers: City of Spokane, County of Spokane, Liberty Lake Sewer and Water District, Inland Empire Paper, Kaiser 
	Washington NPDES Permittee Membership
	· Comply with appropriate Task Force related permit conditions.
· Provide administrative oversight, coordination and funding for the operations of the Task Force
· Participate in the formation and on-going functioning of Task Force.
· Participate in any technical sub-committees formed by Task Force, as appropriate.
· Ensure regulatory agency concurrence/approval of any data collection/analysis work plans.

	Idaho NPDES Wastewater Dischargers: City of Coeur D’Alene; City of Post Falls:  Hayden Area Regional Sewer Board
	Idaho NPDES Permittee Membership
	· Comply with appropriate Task Force related permit conditions.
· Provide administrative oversight and coordination (as approved and allowed) for the operations of the Task Force and consider voluntary funding.
· Participate in the formation and on-going functioning of Task Force.
· Participate in any technical sub-committees formed by Task Force, as appropriate.
· Ensure regulatory agency concurrence/approval of any data collection/analysis work plans.

	Ecology
	Agency and Sovereign Government Membership
	· Participate as a non-voting Task Force member.
· Participate in the formation and on-going functioning of the Task Force.
· Provide regulatory oversight of Task Force actions relative to compliance with Washington permits issued.
· Provide and coordinate timely technical review and, as appropriate, approval of Task Force technical effort work plans.
· Participate in any technical sub-committees formed by Task Force, as appropriate.
· Identify and assist in obtaining applicable grant funding for Task Force activities.
· Lead consultation with EPA, the Spokane Tribe, IDEQ, Coeur d’Alene Tribe, and other appropriate agencies with respect to measurable progress and Task Force decisions.
· Provide written approval of Task Force decisions, as appropriate.

	EPA
	Agency and Sovereign Government Membership
	· Participate as a non-voting Task Force member.
· Participate in the formation and on-going functioning of the Task Force.
· Provide regulatory oversight of permits issued by EPA.
· Provide and coordinate timely technical review and, as appropriate, approval of Task Force technical effort work plans.
· Participate in any technical sub-committees that may be formed by Task Force, as appropriate.
· Identify applicable grant funding for Task Force activities.
· Participate in consultation with Ecology, the Spokane Tribe, Coeur d’Alene Tribe, IDEQ, and other appropriate agencies with respect to measurable progress and Task Force decisions.

	IDEQ
	Agency and Sovereign Government Membership
	· Participate as a non-voting Task Force member.
· Participate in the formation and on-going functioning of the Task Force.
· Provide regulatory oversight of water quality standards.
· Participate in any technical sub-committees that may be formed by Task Force, as appropriate.
· Participate in consultation with EPA, Ecology, the Spokane Tribe, the Coeur d’Alene Tribe and other appropriate agencies with respect to measurable progress and Task Force decisions.
· Provide written approval of Task Force decisions, as appropriate.

	Spokane Tribe
	Agency and Sovereign Government Membership
	· Participate as a non-voting Task Force member.
· Participate in the formation and on-going functioning of the Task Force.
· Participate in any technical sub-committees formed by Task Force, as appropriate.
· Participate in consultation with EPA, Ecology, IDEQ, Coeur d’Alene Tribe, and other appropriate agencies with respect to measurable progress and Task Force decisions.
· Provide written approval of Task Force decisions, as appropriate.

	Coeur d’Alene Tribe
	Agency and Sovereign Government Membership
	· Participate as a non-voting Task Force member.
· Participate in the formation and on-going functioning of the Task Force.
· Participate in any technical sub-committees that may be formed by Task Force, as appropriate.
· Participate in consultation with EPA, Ecology, Spokane Tribe, IDEQ, and other appropriate agencies with respect to measurable progress and Task Force decisions.
· Provide written approval of Task Force decisions, as appropriate.

	Spokane Regional Health District, Washington State Department of Health, Idaho Department of Health and Welfare and Idaho Panhandle Health District
	Additional Government Agency Membership
	· Provide public health and technical oversight relating to fish advisories and other issues relating to public health.
· Provide education and outreach; assist with compilation of technical information.
· Participate in the formation and on-going functioning of the Task Force.
· Participate in any technical sub-committees formed by Task Force, as appropriate.

	Stormwater Agencies2: Spokane County Stormwater, City of Spokane Valley, City of Spokane, Washington State Department of Transportation and other appropriate agencies
	Additional Government Agency Membership
	· Participate in the formation and on-going functioning of the Task Force.
· Participate in administrative oversight, coordination and funding Task Force activities relating to stormwater.
· Participate in any technical sub-committees formed by Task Force, as appropriate.

	Conservation/ Community/ Environmental Interests: Lake Spokane Association, The Lands Council and Spokane Riverkeeper
	Stakeholder Membership
	· Participate in the formation and on-going functioning of the Task Force.
· Assist with education and outreach.
· Assist with compilation of technical information.
· Participate in any technical sub-committees formed by Task Force, as appropriate. 

	Other Appropriate Interest3Other Appropriate Interest3Other Appropriate Interests (which may include but is not limited to Avista Corp, counties that border the Spokane River and agencies with an interest in the Spokane River)
	Stakeholder Membership
	· Participate in the formation and on-going functioning of the Task Force.
· Participate in any technical sub-committees formed by Task Force, as appropriate.

	Notes:
1. It is anticipated that Task Force will have approximately 15-20 active members.
2. 



[bookmark: _Toc422750181][bookmark: _TOC_250013]D. Organizational Structure
The Task Force will be formed and operate under this MOA, which provides the Task Force structure and governing principles. A more robust organizational structure may be required to address the administrative, funding, and contractual needs of the Task Force.
[bookmark: _Toc422750182][bookmark: _TOC_250012]E. Decision-making
The Task Force will strive to reach consensus on all Task Force decisions in a collaborative and transparent manner. If the Task Force is unable to reach consensus, a “unanimity minus one” decision rule will be used as described below. A simple majority of the voting Task Force members shall constitute a quorum. A quorum must be present before a decision can be brought to a vote.
[bookmark: _Toc415729740][bookmark: _Toc415835450][bookmark: _TOC_250011][bookmark: _Toc422750183]Consensus / “Unanimity Minus One” Decision-Making Process:
The goal of the decision-making process is to come to a decision that all Task Force members can support following a respectful hearing of concerns. The Task Force will use consensus-based decision-making to guide the efforts toward studying, developing, and implementing a comprehensive adaptive management plan to meet water quality standards in the Spokane River.
The Task Force recognizes that independent facilitation of Task Force activities is necessary for efficiently accomplishing its goals. In the event that an independent facilitator is not available, the Task Force members present at each meeting may select/request that a non-voting Task Force member facilitate the meeting. The Task Force will select an independent facilitator who will foster an overall climate of collaboration and consensus decision-making. The facilitator will organize and run Task Force meetings. The facilitator will endeavor to bring the group to true consensus on Task Force decisions as follows:	Comment by City of Post Falls: Consider that “ex officio” does not mean non-voting. (removed ex-officio)
Consensus on a decision about a project, recommendation or other action the Task Force plans to take will be reached when the voting membership present can make one of the following statements about the decision:
· I agree with the decision and will publicly support it.
· I agree with the decision, but will refrain from publicly supporting it.
· I can live with the decision (and won’t disparage it in public)).
If a voting Task Force member cannot support a decision, that member shall present a solution to the full group for discussion and consideration. However, the Facilitator has the authority to cut off discussion if no further progress is being made toward resolving the concerns of voting members. When consensus is not reached, the Facilitator will move to a “unanimity minus one” decision rule described as follows:
A “unanimity minus one” decision rule will be used to confirm and finalize consensus-based decisions. Whenever a decision is to be made, it will be an affirmative decision if one or fewer of the attending and voting Task Force members oppose the proposed decision and vote accordingly. If two or more of the attending and voting Task Force members oppose the proposed decision and vote accordingly, the decision will not be affirmed.
Any decision by the Task Force will be based on a vote of the voting Task Force members participating in attendance at a meeting (as defined in Section 4-H herein) where a decision is made. Decisions will not be made on topics that are not included on a meeting agenda, or on topics where associated documents were not sent out with the agenda. Meeting notices, agendas and associated documents will be sent out no less than five business days prior to a Task Force meeting. Any attending member or technical expert may be called upon to provide information during the decision-making discussion process.
We will strive for consensus and collaboration for all votes at regularly scheduled SRRTTF meetings, but recognize that there may be situations when there is not adequate time. Materials will be distributed to SRRTTF members in advance of the decision, noting the urgency of the matter and the deadline. If an SRRTTF meeting is not already scheduled before the deadline to discuss the action item, an attempt will be made to schedule a supplemental meeting or conference call with a quorum of the voting members to discuss and finalize the decision. If a quorum cannot be reached, the Facilitator may employ a proxy process to collect votes from each entity via email or other alternative communication.	Comment by City of Post Falls: Consider that “time is of the essence” refers to what remedies are available for a contract breach, not that time is short.
After a vote, all non-voting MOA signatories will have a chance for their comments to be recorded in writing for the record. These comments can be recorded in the meeting summary or in submitted in writing from the signatory following the decision.
Once a decision is made, and the meeting has ended, a decision will not be revisited unless the voting Task Force members, by consensus, agree to bring the decision back to the table for further consideration. Once the Task Force membership agrees to reopen a topic, the decision-making process must be followed to change the original decision.
The Task Force does not make decisions about the funding contributions from Task Force members to the Task Force, or how NPDES permittees meet permit requirements.
[bookmark: _Toc422750184][bookmark: _TOC_250010]F. Dispute Resolution
If Task Force decisions cannot be reached through the consensus /‘unanimity minus one’ based decision-making process described above, a majority of voting Task Force members may request that the issue be forwarded to dispute resolution. Depending on the issue and related decision needed, the dispute resolution will be addressed by appropriate agency and sovereign government members, and/or any voting Task Force members and any appropriate technical consultants.	Comment by City of Post Falls: Consider that the Task Force may not be able to make this request by following the voting rules above, so a majority may be more appropriate.
In the event a NPDES permit holder disputes a decision by the Task Force that impacts compliance with their permit, that dispute may be presented to the agency responsible for enforcing the permit. That agency will consult with the other appropriate regulatory agencies/sovereigns to come to resolution and provide direction to the permittee. The resolution by the agency that enforces the permit will not be binding on the NPDES permit holder unless it is issued as a permit modification or administrative order, unless the exceptwhere the agency and NPDES permit holder agree that a permit modification or administrative order is not necessary. If the agency reaches the conclusion that a dispute resolution request does not pertain to an applicable permit condition, it reserves the right to return the dispute to the Task Force without opinion.	Comment by Kara Whitman: Comment from Post Falls

Consider that Idaho may assume NPDES primacy in the coming years, so that the agency that issued the permit (i.e., EPA) may be different from the agency that enforces the permit (i.e., IDEQ).
[bookmark: _Toc422750185][bookmark: _TOC_250009]G. Task Force Funding
It is anticipated that Task Force funding will be provided by a combination of private and public sources, including but not limited to Task Force members, non-members, grants, governmental agency contributions, sovereign contributions, and other identified outside sources. Funding will be required for administrative, technical support, and implementation activities 

The Task Force Administrative and Contracting Entity (ACE) will be the contracting entity for all contracts to carry out Task Force functions. Funding beyond the first year of administrative costs will be provided by a combination of private and public sources, including but not limited to Task Force members, non-members, grants, agency contributions, sovereign contributions, and other outside sources.
[bookmark: _Toc422750186][bookmark: _TOC_250008]H. Meetings and Notices
The Task Force will meet at least four (4) times (approximately quarterly) per year, but may meet more frequently when appropriate for selection of consultants, for decision-making, for review of project recommendations, review of work plans, for review of data and results, or other activities, and for short lead-time meetings, as discussed above. It is expected that the Task Force will meet more frequently during the first several years. The Task Force may adjust the frequency or schedule of meetings; however, all members must be notified prior to a change in the meeting schedule or if additional meetings are implemented.
All Task Force members will strive to participate in the Task Force meetings in person. If the primary or alternate member is unavailable to attend in person, and if they provide advance notice to the meeting Facilitator, participation through telephone or electronic means will be allowable if available.
The Task Force will be as open and transparent as possible. A person will be selected to take notes at the meeting and meeting notes will be sent out to those present for edit/comment. Once meeting notes are finalized, they will be made available. The Task Force will provide a document review process and will identify a mutually agreeable entity to serve as a clearing house for data, reports, minutes, and other information gathered or developed by the Task Force. This information shall be made publicly available by means of a website and other appropriate means.
The Task Force will strive to meet the following:
· All meetings open to the public.
· Task Force can’t require members of public to “register” name, affiliation, or other information in order to attend meeting.
· Task Force can remove disruptive members of the public who interfere with orderly conduct of a meeting.
· No voting by secret ballot.
· The public will be provided an opportunity to speak (with specific/consistent procedural guidelines).
· Task Force is held to the following specific procedures for meeting notices:
· Contents of notice:
· The time and place.
· Listing of topics for discussion and/or action.	Comment by Kara Whitman: Changed from 
The business to be transacted.

· Timing of notice - written notice must be delivered personally, by mail, by fax or by email at least five business days before the time of the meeting to all members of the Task Force. A special meeting may be held with 24 hours’ notice, but no decisions will be made at special meetings.
· Notice of change in date, location, time of meetings.
· The Task Force may take final action only concerning matters identified in the notice of the meeting.
· As available, summary notes from meetings will be posted to the website.
· No member will act as a representative of the Task Force unless assigned as such through a vote of the membership.
[bookmark: _Toc422750187][bookmark: _TOC_250007]I. Communications
The following operating protocol has been developed regarding how Task Force members work together.
· To promote trust and respect, in our work together we agree to:
· Respect each other in and outside of meetings.
· Operate in good faith.
· No backroom deals.
· Respect the personal integrity and values of participants and organizations.
· All participants in the negotiation bring with them the legitimate purposes and goals of their organizations. All parties recognize the legitimacy of the goals of others and assume that their goals will also be respected. These negotiations will try to maximize all the goals of all the parties, as far as possible.
· Honor agreements; commitments will not be made lightly and will be kept.
· Regard disagreements as “problems to be solved,” rather than as “battles to be won.”
· To enhance open and honest dialogue, we will:
· Participate in discussions and will encourage each other to “explore without committing.” This frees up the group to explore potential solutions without viewing those explorations as formal proposals.
· State interests, problems, and opportunities, not positions – positive candor is an effective tool.
· Air problems, disagreements, and critical information during meetings to avoid surprises.
· Commit to search for opportunities and alternatives. Group creativity can often determine the best solution.
· Substantiate rumors at the meeting before accepting them as fact.
· To communicate clearly in specific discussions, we agree to:
· Disclose interest.
· Listen fully to understand.
· Look for ways to address not only your own interests, but those of others as well.
· Participate, share the floor, and be concise.
· Look ahead – acknowledge the past but don’t rehash it.
· Be explicit and factual – ask for clarification if confused.
· To ensure inclusivity and transparency, we acknowledge and expect that:
· Participants represent a broad range of interests, each having concerns about the outcome of the issues.
· Participants commit to keeping their colleagues/constituents informed about progress.
· Participants will not publicly represent the views of others.
[bookmark: _Toc422750188][bookmark: _TOC_250006]J. Committees
The Task Force has the option to form Committees, provided it is determined by the Task Force that committees will improve the effectiveness and efficiency of the Task Force. Task Force members and appointed members may participate in committees. The Task Force will designate a chair for each committee formed from the membership of the committee. The committee chair will provide regular updates to the Task Force on the efforts and recommendations of the committee.
[bookmark: _Toc422750189][bookmark: _TOC_250005]K. Appropriate Staffing 
The Task Force will identify and select appropriate staffing, roles and responsibilities. Selection will be made through an open and competitive process. Any contracts or hiring will be made through ACE.
[bookmark: _Toc415729747][bookmark: _Toc415835457][bookmark: _TOC_250004][bookmark: _Toc422750190]Facilitator/Coordinator
The role of the Facilitator will be as follows:
· Keep website up to date.
· Post meeting notices.
· Manage the meeting agenda.
· Facilitate decision-making process.
· Keep meeting summaries.
· Post information from meetings on website.
· Facilitate communications between Task Force and the public.
[bookmark: _Toc415729748][bookmark: _Toc415835458][bookmark: _TOC_250003][bookmark: _Toc422750191]Technical Consultants 
The Task Force will hire one or more independent technical consultants. The role of the technical consultant will be set out in any agreement between the Task Force and the technical consultant and may include:	Comment by City of Post Falls: Consider that the Task Force should have the flexibility to negotiate the scope of the technical consultant’s work on a case-by-case basis. For example, not every agreement will require reviewing the work plan or facilitating technical communications with the public.
· Provide unbiased scientific and technical assistance.
· Review work plan.
· Provide technical guidance.
· Facilitate technical communications between Task Force members and the public.
[bookmark: _Toc422750192][bookmark: _TOC_250002]L. Task Force Work Plan

 Work plans will be developed that outline the steps to achieve the development of the comprehensive plan. During the first year, the Task Force developed a five-year work plan (2012 to 2016) for review by lead regulatory agency in consultation with the other appropriate agencies and tribal governments. The first work plan contains first-year-specific tasks and a projected five-year conceptual work plan needed to meet the permit requirement of a comprehensive plan for PCBs. The work plan will be updated and revised as needed to reflect specific upcoming Task Force activities. The work plan will clearly demonstrate a relationship to development of a comprehensive plan. The Task Force will address agency comments and revise the plan as needed.
Attachment A is the five year work plan (2012-2016) that outlines the steps to achieve the development of the comprehensive plan. The agencies have approved the work plan and confirm that the work plan will meet the regulatory requirements with respect to permit compliance and activities to develop a comprehensive plan. 

The work plan will be updated and revised as needed to reflect specific upcoming Task Force activities. ; provided, however, the work plan or Task Force activities shall not include developing a TMDL for Washington waters. A revised work plan will be submitted to the agencies for final approval.

Alternate language from Post Falls:
Work plans will be developed that outline the steps to achieve the development of the comprehensive plan. During the first year, the Task Force developed a five-year work plan (2012 to 2016) for review by lead regulatory agency in consultation with the other appropriate agencies and tribal governments. The first work plan contains first-year-specific tasks and a projected five-year conceptual work plan needed to meet the permit requirement of a comprehensive plan for PCBs. The work plan will be updated and revised as needed to reflect specific upcoming Task Force activities; provided, however, the work plan or Task Force activities shall not include developing a TMDL for Washington waters. The work plan will clearly demonstrate a relationship to development of a comprehensive plan. The Task Force will address agency comments and revise the plan as needed.	Comment by City of Post Falls: Consider that this obligation (and expense) belongs to Ecology, not all Task Force members.


[bookmark: _Toc422750193]M. Annual Report
The Task Force will prepare an annual report intended to document Task Force progress and serve as a public education tool. The report may include a brief summary of work plan progress, key findings from toxics management plans, public education and outreach activities, findings from environmental studies and Task Force accomplishments.	Comment by Kara Whitman: Changed from:

During the first year, the Task Force will develop a five-year work plan (2012 to 2016) for review by lead regulatory agency in consultation with the other appropriate agencies and tribal governments. The first work plan will contain first year specific tasks and projected five year conceptual work plan needed to meet the permit requirement of a comprehensive plan for PCBs. Each year, a work plan with specific activities for the upcoming year will be submitted. The work plan will clearly demonstrate a relationship to development of a comprehensive plan.
The Task Force will address agency comments and revise the annual plan as needed. The revised work plan will be submitted to the agencies for final approval. The agencies will approve the work plan and confirm that the work plan will meet regulatory requirements with respect to permit compliance and activities required to develop a comprehensive plan.
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